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HIGH RISK OFFENDERS BILL 2019 
Committee 

Resumed from 11 February. The Deputy Chair of Committees (Hon Martin Aldridge) in the chair; Hon Sue Ellery 
(Leader of the House) in charge of the bill. 
Postponed clause 11: Proceedings under this Act — 
Progress was reported after the postponed clause had been partly considered. 
The DEPUTY CHAIR (Hon Martin Aldridge): We are dealing with the High Risk Offenders Bill 2019. I draw 
members’ attention to new supplementary notice paper 137, issue 6. 
Hon NICK GOIRAN: Yesterday when considering clause 11, there was an exchange between me and the minister 
on the issue of who has the power to appeal. Yesterday evening I expressed my concern, which I believe is shared 
among the community, about the release last year of a dangerous sex offender with the surname of Latimer and 
the circumstances in which he was released for a period, including under conditions that he could have access to 
sex workers. It still boggles the mind that in one moment in time a person can be declared a dangerous sex offender 
and in the next breath the judicial officer says that in certain circumstances he might be allowed access to sex 
workers. We could have a debate about the appropriateness of that on another day, but the matter currently before 
us is: who can be involved in these legal proceedings? As I understand it, clause 11 will allow the State Solicitor 
to be involved, I believe, for the first time. That is the primary change before us. I would like to know who would 
have the power to appeal. If this High Risk Offenders Bill is in place and a judge says, “I will release Mr Latimer, 
notwithstanding that I think he is a dangerous sex offender or, under this regime, a high-risk serious offender, and 
he should have access to sex workers”, will the Attorney General of the day have the power to appeal? That is the 
question. Yesterday evening a response was provided by the minister indicating that whoever lodged the application 
would have the power to appeal. For example, if the Director of Public Prosecutions had lodged the application, 
the director would have the capacity to appeal. I accept that, but my question remains: can the Attorney General 
of the day appeal, plainly in circumstances in which he or she was not the person bringing the original application? 
It is my understanding that that is currently permissible under the dangerous sexual offenders legislation and I would 
like confirmation that that is indeed the case at the moment and that we are not doing anything here that will 
diminish the powers of the Attorney General in the future. 
Hon SUE ELLERY: The answer to the honourable member’s question is that we are not doing anything that 
will diminish the existing powers. We are preserving the existing powers, so the Attorney General will be able to 
appeal. The honourable member asked whether the powers of the Attorney General have been diminished. The 
advice to me is that they have not been diminished. We are preserving the powers the member referred to in the 
Dangerous Sexual Offenders Act.  
Hon NICK GOIRAN: Whatever powers exist for the Attorney General at the moment will exist moving forward. 
My question then is: can the Attorney General appeal a decision when the original applicant was the Director of 
Public Prosecutions? 
Hon SUE ELLERY: I am advised that if the DPP has considered all the relevant material and made a determination 
not to appeal, that is the end of the matter. If the DPP has not made a determination that it will not appeal on a matter 
for which it took the original application, it remains open for another player on behalf of the state, including the 
Attorney General, to appeal that matter. The threshold question is if the DPP has determined not to take an appeal, 
that is the end. It is independent; it makes that decision. That is the end of it. 
Hon NICK GOIRAN: Where in the legislation before us can we find this barrier to any appeal taking place because 
the DPP has made a decision not to proceed, or, alternatively, where is that found in any other law in Western Australia? 
Hon SUE ELLERY: I will provide the member with the advice that I have been given and we will see where we 
end up, because I am not entirely sure where the member wants to take this line of questioning. 
I am advised that the longstanding practice, I presume, is that the state cannot pursue a matter that the DPP has 
initiated if the DPP has determined not to proceed, for example, with an appeal. That is not written in statute. That 
has been the long-term practice. In respect of the DSO act, and subsequently in respect of the bill that is before us 
now, I am advised that the government sought advice from the Solicitor-General. That advice was in the terms that 
I gave when I answered the previous question, which was that if the DPP made a deliberate decision not to proceed 
with an appeal, it was open to another actor on behalf of the state, including the Attorney, to pursue that matter. 
Sorry—have I said that in reverse? Okay. Let us get this correct. If the DPP considered not to pursue a matter, that is 
the end of it; no other actor on behalf of the state can pursue that matter. If the DPP has not made a deliberate decision 
not to pursue an appeal, it is open to another actor on behalf of the state, including the Attorney, to pursue that matter. 
Hon NICK GOIRAN: I find this all very interesting. The minister in this place is representing the Attorney General 
of Western Australia. The Attorney General of Western Australia at the moment is one Hon John Quigley. He is 
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one and the same individual who in the thirty-ninth Parliament was still the member for Butler, as I understand it, 
and was at the time the shadow Attorney General. This is what he had to say on 28 June 2016 in respect of this matter. 
For the benefit of Hansard, I quote from page 4172 of Hansard. Let us keep in mind that what was happening in the 
other place at that time was the consideration of the Dangerous Sexual Offenders Legislation Amendment Bill 2015. 
The shadow Attorney General said — 

The most concerning part of this legislation is that the minister has come into this chamber and promoted 
an amendment to section 6 of the Dangerous Sexual Offenders Act that all applications will be taken in 
the name of the state of Western Australia and are binding on the Attorney General. The legislation, as it 
currently stands, states — 

6. Attorney General may perform functions of DPP 
(1) The Attorney General may make an application that the DPP may make under this Act and may 

give a consent that the DPP may give under this Act. 
(2) In connection with the exercise by the Attorney General of a power of the DPP, a reference in 

this Act to the DPP includes, as an alternative, a reference to the Attorney General. 

Mr Quigley went on to say — 
The legislation that this Parliament passed unanimously conferred upon the Director of Public Prosecutions 
a power to make applications to the Supreme Court for the continuing detention of a sex offender, and 
this Parliament by legislation conferred the same power on the Attorney General. Why did Parliament do 
that? Parliament did that because this is not a prosecution; this does not come within section 20 and the 
sections that follow thereafter of the DPP act, because they deal with prosecutions and the Attorney General 
has always had a reserve power in relation to prosecutions. What is the government doing? The government 
is coming in now and saying that it has abandoned all authority. If the DPP consents to the release of 
a dangerous sex offender—it is not a prosecution—the government will abandon its authority to be able 
to institute an appeal. It is surrendering that authority as a government. The government has always had 
that authority under section 6, but as a government it is surrendering that authority. 

I pause there to indicate that the honourable member, who is now of course the Attorney General, went on at some 
length on this particular point—quite some length indeed. His rhetoric then raised to a new level, when later on 
that same day he said — 

We heard not a word; just hushpuppies, because the government was coming into this Parliament with 
the full intention of surrendering the government’s authority to conduct appeals and to go down to the 
court to seek a rescission of a supervision order. Under the legislation as it currently stands, that is what 
the Attorney General can do. 

He went on to say later — 
… it is a power conferred upon both the Attorney General and the Director of Public Prosecutions by the 
legislation to protect us from situations such as what happened on Saturday night. 

He went on to say further — 
We know the minister’s public comment is that he should not be released. The government has something 
it can do about that. The minister had something she could do about that. She could have gone into the 
cabinet room and said, “The government has simply got to do something here. Stop sitting on your hands, 
Mr Attorney General, and instigate an application in the Supreme Court. Exercise your authority, exercise 
your power; do something in the Supreme Court.” 

In June 2016, Hon John Quigley made quite a commotion, to put it as politely as I can, in the other place on the 
issue of who can lodge applications in the Supreme Court, who can lodge appeals and what governments can do 
when they are not happy with that situation, and he continued to criticise the then government for what he perceived 
was lack of action. Furthermore, with respect to the bill that was before the house at the time—the 2015 bill—he 
was very concerned to ensure that the Attorney General would always continue to have that power. Now we are 
being told by Hon John Quigley’s representative in this place that in actual fact it all depends and it all revolves 
around the issue of whether the DPP has decided something. 
It intrigues me that clause 11 mentions nothing about this whatsoever. In fairness to the minister, the minister did 
say that it is not written anywhere in this bill or in any other Western Australian statute but that it is a process that 
is undertaken, and that, somehow, if the DPP—he or she; she as it currently is—were to say that they were not 
appealing, that that would be the end of the matter and the Attorney General, currently Hon John Quigley, would 
have no say in the matter. That is not what he said in 2016. In 2016 he was beside himself; he could not believe 
what was going on. But, now, apparently, it is all up to the DPP. Whatever she says goes. If she has determined 
the matter, that is the end of it. 
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I remind members that clause 11(1) states — 
The Attorney General may make applications under this Act, and take other proceedings for which this 
Act provides, in the name of the State. 

There is no restriction in clause 11(1) and the minister is unable to identify anything in subclauses (2) through to (8) 
that restricts the power that clause 11(1) is granting the Attorney General. It is plain. It states — 

The Attorney General may make applications under this Act, and take other proceedings for which this 
Act provides, in the name of the State. 

My question to the minister is: is an appeal an application under this act or is it another proceeding for which this 
act provides? 
Hon SUE ELLERY: For the benefit of the chamber, the precise words that the honourable member just used are those 
words in clause 11(1) and (2). His question was: is an appeal considered an application under this act or other proceedings 
for which this act provides? My advice is: yes, it does. I might make another comment because the member made — 
Hon Nick Goiran: While you are on your feet, it does what? 
Hon SUE ELLERY: Yes; an appeal is captured in those words. 
Hon Nick Goiran: Which one is it? Is it the application or other proceedings? 

Hon SUE ELLERY: It is the other proceedings. The member made a lengthy contribution about some comments—
I think he was reading from Hansard—the then shadow Attorney General made. I will just say this: he is entitled 
to make the commentary that he wants and he is entitled to make it here and outside the chamber as well. I am not 
the Attorney General, so I am not going to provide a running commentary about whether he said X or Y, or what 
he should or should not have said, or what he should say now. That is an argument to be prosecuted with him 
directly. My job here is to get answers and provide the chamber with information about the clauses of the bill that 
are before us. 
Hon NICK GOIRAN: Thank you for confirming that, minister. Clause 11(1) includes the capacity for the 
Attorney General of the day to launch appeals relevant to applications made under this act. I agree entirely with 
that interpretation of clause 11(1). My concern is that we are now hearing about some unwritten law that 
impinges upon clause 11(1). This unwritten law says that, in effect, clause 11(1) exists only if the DPP has not 
made a final determination. I am concerned about that, because if an Attorney General were to come across 
another one of these Latimer-type decisions, in which a dangerous sex offender is being released into the 
community, including with a condition that they can have “access”, so-called, to sex workers, is it seriously the 
position of this government that the Attorney General of the day has to rush to the DPP and say, “Please do not 
pick up that file. Whatever you do, under no circumstances determine whether you are going to appeal on this 
matter because I would like to go off and appeal”? That is chaos. That cannot be the case. I recall last night the 
minister was quite rightly highlighting the independent role of the Director of Public Prosecutions, so it would 
be inconsistent to have a situation in which the Attorney General of the day is in effect trying to direct the 
Director of Public Prosecutions in saying, “Close that file. Don’t open it. Hand the file to me; I will make the 
decision.” That is unworkable. 
Hon Michael Mischin: I think it is also contrary to the Director of Public Prosecutions Act. 
Hon NICK GOIRAN: It seems like this government does not seem to care about the state of the law. 
Hon Michael Mischin: Certainly, the shadow Attorney General didn’t care back then. 
Hon NICK GOIRAN: We have to get this right. I do not want the situation to arise in which another one of these 
dangerous sex offenders is released. The opposition of the day needs to know whether it will be able to call upon 
the Attorney General to appeal. It was convenient for the member for Butler in 2016 to carry on about the need for 
appeals. Now we are finding out that a new standard applies. If it is indeed true that clause 11(1) is in effect fettered 
by this unwritten rule—that it all depends on whether the Director of Public Prosecutions has made a determination—
how will we define whether a determination has been made? What will occur that will enable an Attorney General 
in the future to know whether the determination has been made? For example, does the Director of Public 
Prosecutions at the time need to file a document? Does the Director of Public Prosecutions need to write to the 
Attorney General and say, “You cannot appeal, sorry, because I have decided that we are not going to appeal and that 
means you cannot do anything”? Is it a memo passing between the two agencies? Is it a briefing note? Is it a verbal 
conference that takes place? What will trigger this unwritten rule and then fetter the powers of the Attorney General 
under clause 11(1)? 
Hon SUE ELLERY: I think we have taken a quantum leap here. I think it is slightly offensive to suggest that 
somehow, as a result of the provisions of this bill before us today, the Attorney General is going in some way to 
seek to impinge upon the longstanding independence of the DPP, which is respected by both sides of Parliament. 
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Hon Nick Goiran: It was not respected by him in 2016. 
Hon SUE ELLERY: He was not the Attorney General. 
Several members interjected. 
The DEPUTY CHAIR: Order, members. The minister has the call. 
Hon SUE ELLERY: The Attorney General impinging on the longstanding independence of the DPP is not going to 
happen, and to suggest that is a quantum leap to make. Nothing suggests that it is the intention of the Attorney General 
to do anything of the kind. The member may want to therefore reach the conclusion, as he did in part of the debate 
yesterday, that that is unsatisfactory and fails to meet some public test that he claimed was offended. 
Hon Nick Goiran interjected. 
Hon SUE ELLERY: I have the floor, Deputy Chair. 
The DEPUTY CHAIR: Order, members! There are a lot of conversations occurring in the chamber, which is 
making it quite difficult for the Deputy Chair to concentrate on the minister speaking as well as interjections, so 
I ask if members could please concentrate their attention on the minister. 
Hon SUE ELLERY: Thank you. 
I appreciate that the other side may want to draw conclusions and make public commentary here and elsewhere 
about whether it thinks we have met the tests set by our election commitments or otherwise, but I find it offensive 
to suggest somehow that we now need to demonstrate exactly how this government will not impinge on the 
independence of the DPP. I think it is going down a rabbit hole to say that I now have to demonstrate which clause, 
what memo and what letter will determine whether the Attorney General has met the test of not interfering with 
the independence of the DPP. 
Hon MICHAEL MISCHIN: All right; let us get down to cases and see whether I understand what the 
Attorney General’s position on the law is now. I think the minister has confirmed this, but let us work through it: 
is the government saying that the powers of the DPP and the Attorney General, leaving aside the State Solicitor’s 
Office for the moment, are no different from those currently in the Dangerous Sexual Offenders Act 2006? 
Hon SUE ELLERY: With the greatest of respect, Chair, I made that point about 15 minutes ago. 
Hon MICHAEL MISCHIN: Good! When the minister says that the Attorney General can appeal under the 
current law in circumstances when the DPP has not made a decision on one of these cases — 
Hon Sue Ellery: No; my language was “determine”—if they either determine to take an appeal — 
Hon MICHAEL MISCHIN: That is a decision, is it not? 
Hon Sue Ellery: Correct; in which case that is the end of the matter. If they have not made that decision, it is open 
for another act on behalf of the state. 
Hon MICHAEL MISCHIN: No, that is not the way I understood it. There are three possibilities. 
Hon Sue Ellery: That is what I said. 
Hon MICHAEL MISCHIN: This is why I need to work through this. The minister may have said it 15 minutes ago — 
Hon Sue Ellery: Yes, I have. 
Hon MICHAEL MISCHIN: — but we need to work through this. 
Hon Sue Ellery: You need to listen! 
Hon MICHAEL MISCHIN: No; I have listened, minister. I just do not think the minister understands the concepts. 
There are three possibilities. Let us say the Director of Public Prosecutions has instituted an application, and I will 
talk about the Dangerous Sexual Offenders Act because the minister has told us that the law is the same—it is not 
going to be changed, so it will apply under this bill as well. The Director of Public Prosecutions brings an application 
to have someone declared a high-risk serious offender and the court says, “Okay, but we will release him on 
a supervision order.” The Director of Public Prosecutions then has three options: the director can decide to appeal 
that decision, the director can decide not to appeal that decision or the director may not make a decision at all. Let 
us say he or she is still thinking about it. Would that be correct? 
Hon Sue Ellery: Correct. 
Hon MICHAEL MISCHIN: Okay, it is correct. The minister is saying that in the first and second cases, if the 
director decides to appeal there is no problem, and in the case of deciding not to appeal, the Attorney General is 
not able to act to reverse or to act independently and appeal. Is that correct? 
Hon Sue Ellery: Correct. 



Extract from Hansard 
[COUNCIL — Wednesday, 12 February 2020] 

 p340b-347a 
Hon Nick Goiran; Hon Sue Ellery; Hon Michael Mischin; Deputy Chair 

 [5] 

Hon MICHAEL MISCHIN: But if the director has not yet come to a decision, the Attorney General can jump in 
and appeal; is that correct? 
Hon SUE ELLERY: The expression used in the advice that has been provided to me is if the DPP has “handed off” 
the matter. That is the expression that has been used to me; that is, if the matter is not under active consideration, 
if the DPP has not determined to do X or Y and is not further considering that matter at all—that is the advice that 
has been given to me—it is then open to another act on behalf of the state. 
Hon MICHAEL MISCHIN: That is going to be the situation once this bill is passed; is that correct? 
Hon Sue Ellery: It is now and it will be. 
Hon MICHAEL MISCHIN: When the minister says that it is now, when did it become like that? When did that 
occur? When did that situation arise? Has it always been the case under the Dangerous Sexual Offenders Act? 
Hon SUE ELLERY: In the context of the remarks I made to, I think, Hon Nick Goiran that nothing has changed, 
the advice from the Solicitor-General is that under the DSO act now and under this bill, should it become law, that 
is the case. 
Hon MICHAEL MISCHIN: When did it become the case under the Dangerous Sexual Offenders Act? 
Hon SUE ELLERY: There has been no change; there has been no amendment to this provision in the DSO act. 
The advice provided to this government, to this Attorney General, by the Solicitor-General since we have been in 
government is that that is how the provisions of the DSO should be interpreted now, and that is how they should 
be interpreted if the bill before us today becomes law.  
Hon MICHAEL MISCHIN: Has that always been the case under the Dangerous Sexual Offenders Act 2006? 

Hon SUE ELLERY: If I characterise the advice from the Solicitor-General, it is the advice from the Solicitor-General 
that that is the case under the DSO. I do not know what advice might have been provided to a previous government 
or whether a previous government asked for advice. I can only tell the member what I have been advised, which 
is the advice provided by the Solicitor-General, which is that the provisions of the DSO are as I have described 
and the provisions that have been replicated in the bill before us today will apply as I have described. 

Hon MICHAEL MISCHIN: I need to satisfy myself of this so I would appreciate it if the minister could find out 
whether that has always been the case under the Dangerous Sexual Offenders Act or whether it is the result of 
a particular amendment to that act at any time that has implemented that. If an amendment has caused that situation, 
it would not be proper, would it, to simply lift the current provisions and put them into this bill in light of the 
concerns expressed by the then shadow Attorney General about the limitations on the Attorney General to act in 
the public interest? If, however, it has always been the case under the Dangerous Sexual Offenders Act, then he 
simply misled Parliament back in 2016 and misled the public as to the Attorney General’s powers. I need to know 
which one it is. Either we have to fix this bill to give him the powers that he demanded and expected could be 
exercised back in 2016 or he needs to correct the record and admit that he got it all wrong. I would like to know 
the answer to that. We will put that aside because the minister can get that advice overnight. I do not want the 
Attorney General’s opinion on it and I do not want the minister to read out what he thinks; I want legal advice on 
it because this is important. We may have to move amendments to help give him the powers that he wanted back 
then so that every time the Director of Public Prosecutions or the State Solicitor’s Office makes the “wrong” 
decision, according to his lights, he can do what he said an Attorney General should be doing, which is appealing. 
Indeed, I recall shortly after the McGowan government took office, the Premier himself said, “We’ve got an 
activist Attorney General. He will appeal wrong decisions.” I want to help out in this. 

I will move on a little bit. Perhaps the minister can tell us why the Attorney General cannot make a decision and 
take action, whether by an appeal or otherwise, when he disagrees with a decision of the Director of Public 
Prosecutions. What provision of this bill or the Dangerous Sexual Offenders Act restricts his actions in that way? 
I am trying to help the minister. It has nothing to do with the independence of the DPP. We accept that the DPP 
is independent — 

Hon Sue Ellery: Mr Deputy Chair! 

Hon MICHAEL MISCHIN: But we are asking about situations — 

Point of Order 
Hon SUE ELLERY: I was seeking advice from the advisers. I am pretty relaxed about doing that without having 
to lean over to whisper in case members interfere and determine that they want to make a commentary on that, but 
if that is what I have to do, that is what I will do. Just let me consult with my advisers so I am able to give the 
chamber the advice that the member is requesting. That would be most helpful. I would appreciate your assistance, 
Mr Deputy Chair. 
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The DEPUTY CHAIR (Hon Martin Aldridge): Hon Michael Mischin momentarily resumed his seat and then 
sought to clarify his comments. I have seen members do that many times in this chamber. It is the case that if 
a member resumes their seat, they should again seek the call from the Chair. 

Hon Michael Mischin: My apologies. 

Committee Resumed 
Hon SUE ELLERY: I think that in part—I know this causes great offence to the honourable member—takes us to 
the independence of the DPP. I can provide some assistance to the chamber. What we do not have with us at the table 
is the advice from the Solicitor-General about the provisions of the DSO. I can give an undertaking to the chamber 
that we will have a look at that advice before we resume this debate tomorrow. Without having it here, I am not 
confident that it would satisfy, frankly, the honourable member in any event. I can say this: the bill preserves the 
position under the act except that it allows the State-Solicitor as well as the DPP to make applications under the 
bill if authorised by the Attorney General. Under proposed sections 6 and 7(3)(a), both the Attorney General and the 
Director of Public Prosecutions may make an application. Under clause 11, the Attorney General and, if authorised, 
the DPP or State-Solicitor can do the same thing. Under part 4 of the Director of Public Prosecutions Act, which also 
applies to the State-Solicitor in these matters under clause 11(4)(b), the director must consult with the Attorney General 
with respect to matters concerning the performance of the director’s functions if the Attorney General so requests. 
That is found at section 26(1) of the act. When a function is vested in both the Attorney General and the director, 
the director cannot, without the consent of the Attorney General, perform that function inconsistently with the action 
of the Attorney General. That is found in section 28(1) of the act.  

I make the same point that I think I made last night when this matter was before the chamber. I am not sure that 
I am going to be able to satisfy the point that is being made, to some extent, by both Hon Nick Goiran and 
Hon Michael Mischin, who have taken issue with commentary made by the now Attorney General when he was 
shadow Attorney General. They see a conflict; they see a contradiction. I can guarantee that nothing I can say will 
satisfy them that such a conflict or contradiction does not exist. I appreciate the political point that they want to 
make, and they can make it here and outside in the community, but I am not going to be put in a position of making 
commentary that will assist them with that. I can answer questions about the technical provisions of the bill that is 
before us, but I simply will not buy into that argument. They are entitled to have their point of view on that; I do 
not think anything I say will satisfy them on that issue. 

Hon MICHAEL MISCHIN: That is the precious way in which this government has avoided being held to account 
for several things in this bill and at the time that the last raft of amendments to the Dangerous Sexual Offenders Act 
were passed. The government basically says, “We said A, B and C and we thought the then government should 
do D. We’re not doing those. Actually, we are. We can’t point to how our bill does any of those things, and in fact 
what we’re saying now doesn’t mesh with what we said before at all, but we’re not going to admit that we were 
wrong, and it’s up to the public to somehow decide and to hold a different view.” This is material to this bill and 
material to clause 11. In 2016, the Attorney General, in opposition, criticised the amendments that were made to 
the Dangerous Sexual Offenders Act in these terms — 

If the DPP consents to the release of a dangerous sex offender … the government will abandon its authority 
to be able to institute an appeal. It is surrendering that authority as a government. The government has 
always had that authority under section 6, — 

So, pre-amendment — 

but as a government it is surrendering that authority. 

I want to know whether it was always the case under the Dangerous Sexual Offenders Act that the Attorney General 
had authority to act contrary to the decisions of the Director of Public Prosecutions or whether the Attorney General 
maintains the view that it is something that occurred only when the amendments were passed in 2016. He was 
either right or he was wrong. Either he misled the Parliament and the public back then in the most vitriolic way in 
order to score political points or he was correct. If he is correct, it is inconsistent with what the minister is telling 
us this legislation is able to do. If there was always the power for the Attorney General to do things contrary to 
a decision of the DPP and the last government abandoned that power, and the Attorney General thought it was 
essential in the public interest that the Attorney General have that power, I will move amendments to see that that 
power is put in. I do not think we can make much progress until we actually get some legal clarity as to what the 
position was and how it changed, if at all, and whether we need to fix this bill up to give the government and the 
Attorney General the power that he says he ought to have had and that he claims I should have had and exercised. 
We need to fix this up, do we not? It certainly was an issue on which the Attorney General made a lot of mileage 
back then. He claimed that the Attorney General could—and in certain cases, should—act contrary to the decisions 
of the DPP, and I want to make sure that he has that power. If he cannot have that power, tell us why not. I would 
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appreciate the minister’s advice overnight so that we can continue on with this. Otherwise, we can put clause 11 
aside and come back to it when the minister is ready. 

Hon SUE ELLERY: We do not have the Solicitor-General advice here. I undertake to get it, but I doubt it is 
going to give the honourable member the clarity he seeks. I think it is highly unlikely that the advice that the 
Solicitor-General provided the incoming government back in 2017 will be expressed in terms of, “As a consequence 
of an amendment back in 2016”. I think that is highly unlikely, which is what the member is asking. I do not 
want the chamber to be misled or led to believe that I will somehow be able to provide the advice that will give 
Hon Michael Mischin what he says he wants. 

Essentially, what we have here is great offence taken at commentary by the then shadow Attorney General against 
the government of the day. Offence has been clearly expressed about the position taken by the then shadow 
Attorney General, and a political point is being made that somehow the provisions of the bill before us are found 
wanting on the basis of the way in which the Attorney General conducted himself in opposition back in 2016. I do 
not think that issue is going to be resolved for the honourable member. I have already given an undertaking to 
check the advice of the Solicitor-General. If I am able to provide it, I will, but I cannot guarantee that I will be able 
to. I am not the Attorney General; I am the minister representing. I do not want us to end up in a position tomorrow 
in which there is more faux outrage because I have not been able to address that question. I do not think anything 
I provide to the chamber will satisfy what is essentially great offence taken at the conduct of the then shadow 
Attorney General before he came into government. 

Hon MICHAEL MISCHIN: I take offence at that. It is an offensive comment to suggest that somehow this is 
simply based on my being upset about misleading and damaging comments made by someone who, for reasons of 
political opportunism, chose to mislead the public and Parliament and to misstate the law back in 2016. If it were 
simply that, I could understand the minister’s point of view. As I have explained, my concern is that if the law has 
always been that the Attorney General and DPP—never mind whether they are independent or not—cannot make 
inconsistent decisions on a particular case, then, yes, it flows that Attorney General Quigley has misled people. 
But the more important issue is that he demanded back then that the Attorney General have the power to do that. 

Hon Sue Ellery: You’ve made my point. 

Hon MICHAEL MISCHIN: No, he has made the point. He said that that was what we should have been able to 
do. If the minister is saying that the law does not allow Attorney General Quigley to do that, I want to help him 
out by making amendments that will allow him to do that. What is the harm in that? I am trying to improve this 
legislation so that it does what he wanted it to do back in 2016, so he can be satisfied. 
As for the notion of, “I am trying to get the advice that the Solicitor-General gave”, I do not care whether the minister 
gets the advice that the Solicitor-General gave in 2016 or 2017. Get legal advice! Presumably, the Solicitor-General 
is still there to provide legal advice to the government, or the State Solicitor is available to give legal advice to the 
government. The minister is in government, and she is representing the Attorney General. Get the advice, not 
something that she can look at and say, “I can’t give you a copy of this, but it sort of says this, as far as I can understand 
it, and it’s not relevant anyway.” Get the advice. The government is putting this bill through this place and we are 
scrutinising it and looking at the metes and bounds and effects of it, and how to change the law and how to improve 
it. If the minister does not have the information or the legal advice, she should get it. This is the government. I will 
leave it at that because I note the time. 
Hon Sue Ellery interjected. 
Hon MICHAEL MISCHIN: It seems to me that one has to in order to make an impression and to get the government 
to do its job. 
Progress reported and leave granted to sit again, pursuant to standing orders. 
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